December 14, 1984, the underground mining operations at Lady
Jane ceased, and on December 17 1984, the reorganization as
reflected on the May 23, 1983, list took effect.  As of
December 17, 1984, Lady Jane began functioning as a coal
preparation facility.

MSHA1 a Arguments

In support of its position in these proceedings, MSHA
relies on the specific wage protection provisions found in
Part 90, as well as its comments and policy statements made
during the rulemaking process in connection with the promulga-
tion of the regulations.  The relevant comments deal with the
transfer and compensation rights of the affected miners, and
one significant area of comment concerns changed circumstances
at a mine which may require changes in job assignments.  These
comments are noted in pertinent part as follows at 45 Fed.
Reg. 80761:

The operator may transfer a Part 90 miner
without regard to these job and shift limita-
tions if the respirable dust concentration in
the position of the Part 90 miner complies
with the dust standard, but circumstances
require changes in job assignments at the mine.
Reductions in workforce or changes in opera-
tional methods at the mine may be the most
likely situations which would affect job
assignments.  Any such transferred Part 90
miners would still be protected by all other
provisions under this Part.  (Emphasis added.)

Another relevant rulemaking comment relied on by MSHA in
connection with section 90.3, is found at 45 Fed. Reg. 80764,
and it is as follows:

Although the incidence of pneumoconiosis
among miners in surface occupations is thought
to be leas than that of underground miners,
dust levels in certain surface jobs, for
example, at cleaning and preparation plants,
may frequently exceed average respirable dust
concentrations of 1.0 mg/m-*.  Accordingly,
under this rule, any Part 90 miner who is
transferred by the operator to any surface
position, including positions at surface coal
mines, remains a Part 90 miner in the new sur-
face job and is entitled to all Part 90
protections.  (Emphasis added.)
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